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This is to certify that the Minutes contained herein are a true and accurate account of actions
taken by the Alabama Environmental Management Commission on February 14, 2025.
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A. Frank McFadden, Chair
Alabama Environmental Management Commission

Certified this 11th day of April 2025.
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Amended 1/31/25

AGENDA*
MEETING OF THE
ALABAMA ENVIRONMENTAL MANAGEMENT COMMISSION

DATE: February 14, 2025

TIME: 11:00a.m.
LOCATION: Alabama Department of Environmental Management (ADEM) Building
Alabama Room {Main Conference Room)
1400 Coliseum Boulevard
Montgemery, Alabama 36110-2400

ITEM PAGE
1. Consideration of minutes of meeting held on December 13, 2024** 2
2. Report from the ADEM Director 2
3. Report from the Commission Chair 2

4. Astrata Contracting, LLC, Petitioner v. ADEM, Respondent

EMC Docket No. 24-01 2
5. Other business 2
6. Future business session 2
PUBLIC COMMENT PERIOD 2
Brief statements by members of the public registered to speak 2

* The agenda for this meeting will be available on the ADEM website, www.adem.alabama.gov,
under Environmental Management Commission.

** The minutes for this meeting will be available on the ADEM website
under Environmental Management Commission.



AEMC Meeting Agenda
Page 2

1. CONSIDERATION OF MINUTES OF MEETING HELD ON DECEMBER 13, 2024
2. REPORT FROM THE ADEM DIRECTOR
3. REPORT FROM THE COMMISSION CHAIR

4. ASTRATA CONTRACTING, LLC, PETITIONER V. ADEM, RESPONDENT, EMC DOCKET NO,
24-01

The Commission will consider the Hearing Officer’s Report and Recommendation to
the Commission in whichthe Hearing Officerrecommends thatthe Commission find that the
Petitioner failed to meet the burden of proof and that ADEM’s Administrative Order No.
23-102-SW should stand as issued. ADEM Administrative Qrder No. 23-102-SW was issued
on September 11, 2023, to the Petitioner for alleged unauthorized dumping activities at
11095 Lee Road 72, Camp Hill, Lee County, Alabama.

5. OTHER BUSINESS

6. EUTURE BUSINESS SESSION

PUBLIC COMMENT PERIOQD

BRIEF STATEMENTS BY MEMBERS OF THE PUBLIC REGISTERED TO SPEAK

Members of the public that wish to make a brief statement at a Commission meeting may do
s0 by first signing in on a register maintained by the Commission office prior to each regularly
scheduled meeting. The register will close ten minutes prior to convening each meeting of the
Commission. Following completion of all agenda items, the Commission Chair will call on members
of the public wishing to make a statement in the order their names appear on the register. Speakers
are encouraged to limit their statement to matters that directly relate to the Commission’s functions.
Speakers will be asked to observe a three-minute time limit. While an effort will be made to hear all
members of the public signed on the register, the Commission may place reasonable limitations on
the number of speakers to be heard. (Guideline 11, Guidelines for Public Comment).

The Guidetines for Public Comment are used in the application of ADEM Administrative Code
335-2, Environmental Management Commission Regulations, Rule 335-2-3-.05, Agenda and Public
Participation. The Guidelines for Public Comment serve to educate and inform the public as to how
the Commission interprets and intends to apply the Rule. The revised Rule 335-2-3-.05 was effective
October 7, 20186.
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BE IT FURTHER RESQLVED, the Alabama Depariment of Envirommental Management shall
fulfili this resolution by erecting exterior signage. including leltering on the building. as well as a
plague commermorating Mr. T eFleur's tenure as Director in a publicly visible Jocation on the interior or
exterior of the building.

BE IT FURTHER RESOLVED. the Alabama Department of Environmental Managenient is directed
and authorized to mzke and enter contracts, leases. and agreements and to take any other actions as
mav be necessary or desirable 1o carry into effect the intent of the provisions of this Resolution.

BE IT FURTHER RESOLVED, the Alabama Environmental Management Commission ratifies any
and all other actions taken by the agency on behalf of the Commission. which are determined to be
necessany. appropriate, desirable, or convenient te achieve the intent of the Commission as expressed
in this Resolution.

DONE :his 14th day of February 2025,

M g
N 1) Mﬂlf

Marv 1. Méﬂ"@"ft, Commissioner H. Lanier Brewn, II, Commissioner
DR - -
b A ] Lo M7ALA,
J. Patfick Tucker, Commissioner Klevin McKinstry, Commissipfier

L7700 —.

John (Jav} 1. Masingill, [/H(Commissioner Ruby L. Perry, Commissioner

A. Frank McFadden, Commissiener

This is to certify that this Resolution is a true and accurate
account of the actions taken by the Envirenmental
Managgment Commyjssion on this14th day of February 2025,
)
I

S/,

A, Frank McFaddeny Chair
Environmental Management Commission
Certified this 14th day of February 2025
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ENVIRONMENTAL MANAGEMENT COMMISSION
OF THE
ALABAMA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

ASTRATA CONTRACTING, LLC

EMC Docket No. 24-01

(IN RE: ADEM Administrative Order
No. 23-102-SW issued on September 11,
2023, to Astrata Contracting, LLC for
alleged unauthorized dumping activities
at 11095 Lee Road 72, Camp Hill,
Lee County, Alabama)

Petitioner,
Vs,

ALABAMA DEPARTMENT OF
ENVIRONMENTAL MANAGEMENT,

e’ et e it Tt e et et ot et

Respondent.

ORDER

Before the Commission is the Hearing Officer's Report and Recommendation to the Commission
in the above matter. The Commission having considered the same, along with all the submissions that
have been presented to the Commission in this matter, the Commission hereby ORDERS, ADIUDGES, and
DECREES as follows:

1. That such Hearing Officer's Report and Recommendation to the Commission is hereby
adopted; and

2, That pursuant to the adoption of the Hearing Officer’s Report and Recommendation to
the Commission, the Commission sustains the Department’s findings and approves its action and
Administrative Order No. 23-102-SW issued on September 11, 2023, to Astrata Contacting, LLC; and

3. That this action has been taken and this Order shall be deemed rendered effective as of
the date shown below; and

4, That a copy of this Order along with a copy of the Hearing Officer's Report and
Recommendation to the Commission attached hereto as Attachment A, and made a part hereof, shall be
forthwith served upon the parties hereto either personally, or by certified mail, return receipt requested.



Environmental Management Commission Order

ISSUED this 14th day of February 2025.

APPROVED:

W%/%M

aryJ M lt{/Commlssmner

/)Z Z o7

J.’F{atrick Tucker, Commissioner

M// /

H. Lanier Brown, Il, Commissioner

Jo . Masingiti, I|I m|55|oner

-

A. Frank McFadden, Commissioner

Ruby L7Perry, Commissicner

DISAPPROVED:

Mary J. Merritt, Commissioner

1. Patrick Tucker, Commissioner

H. Lanier Brown, ll, Commissioner

John {Jay} H. Masingill, lll, Commissioner

Kevin McKinstry, Commissioner

A. Frank McFadden, Commissioner

Ruby L. Perry, Commissioner




Environmental Management Commission Order

Page 3
ABSTAINED:
Mary J. Merritt, Commissioner H. Lanier Brown, |i, Commissioner
1. Patrick Tucker, Commissioner Kevin McKinstry, Commissioner
John (Jay) H. Masingill, I, Commissioner Ruby L. Perry, Commissioner

A. Frank McFadden, Commissioner

This is to certify that this Order is a true and accurate
account of the actions taken by the Environmental

Wg?erymissi(jn is 14th day of February 2025,
4t //M/

A. Frank McFad\d'en:r(—:h]air
Environmental Management Commission
Certified this 14th day of February 2025




ATTACHMENT A

BEFORE THE RECEIVED

ALABAMA ENVIRONMENTAL MANAGEMENT COMMISSION

ENVIRONMENTAL MANAGEMENT,

JAN 17 05
ASTRATA CONTRACTING, LLC )
Petitioner, ; ENVMGMT

) COMMISSION
V. ) EMC DOCKET NO. 24-01

)
ALABAMA DEPARTMENT OF )

)

)

)

Respondent.

REPORT AND RECOMMENDATION TO THE COMMISSION

This Report and Recommendation is submitied to the Alabama Environmental
Management Commission (hereinafter “Commission™) by the undersigned Hearing Officer for its

consideration and adoption as it deems appropriate.

The Petitioner in this cause is Astrata Contracting, LLC (hereinafter “Astrata” or
“Petitioner™). appearing through its "Managing Member,” Mr. Leslie Brian Ray, (T. 16) and
represented by the Honorable Zeb Vaughn and Akridge & Balch. P.C.. Attorneys at Law. The
Alabama Department of Environmental Management (hereinafter "TADEM™ or “Department™) is
the Respondent which is appearing through its representative. Mr. Clethes Stallworth and
represented by the Honorable Anthony Todd Carter, Attorney and General Counsel for ADEM

and the Honorable Drew Phillips and the Honorable Tom Burks, Attorneys for the Department.

PROCEDURAL HISTORY
AND SUMMARY OF EVIDENCE

This matter involves Astrata, Brian Ray. and fand owners of the property in question,
namely Johnny F. Blevins and Carol S. Blevins (hereinafier “Blevins™), and came to the attention

of the Department by way ot an anonymous complaint or report made to the Department. The



relevant facts are entered in the “Findings of Fact™ below. however, this matter initially proceeded

to an investigation by Department staft member Cody Watson (hereinafier “Watson™) (T. 70).

Following Watson's investigation. report and review hy his superiors at the Department. a
Notice of Violation (NOV) was issued by the Department to Brian Ray and Astrata (Department’s
Exhibit 3) on September 16, 2022 which stated the Department’s finding that an unauthorized
dump (UAD) was discovered at 11095 Lee Road 72 in Camp Hill, Alabama and that Astrata was
the responsible party for the UAD. (Department’s Exhibit 3). That NOV gave Astrata notice to
cease and desist operating the UAD and also allowing Astrata thirty (30) days to remove all solid
waste from this site and to do so in a lawful and proper manner. Other requirements were included

in the NOV.

Subsequently. Astrata transmitted to the Department certain cleared checks and payment
receipts involving Astrata and Blevins. Astrata requested a meeting between ADEM and Astrata
which was held at an Astrata facility. Mr. Brian Ray was present and presented to the Department
certain financial records, which he and Astrata contend. shows Astrata’s inability to pay the tine

now imposed by the Department.

On September 11, 2023. the Depariment i1ssued Order No. 23-102-SW. That Order
assessed a civil penalty, according to the parties. of $25,000 (in total - including a $17.500
enhancement) for the violations that took into consideration the economic benefit realized by

Astrata.

Following issue of the September 11, 2023 Order. Astrata gave notice of its appeal of the
Order and made a request for a hearing. That notice and request was filed with the Commission
and dated October 5. 2023. It is from that notice and request of Astrata that a hearing resulted
before the undersigned on September 23. 2024 at the office of the Alabama Environmental
Management Commission (and Department) at 1400 Coliseum Boulevard in Montgomery,

Alabama. Both parties appeared and presented evidence and argument in support of their

2



respective positions. Each party offered written exhibits which were entered into evidence without

objection.
STANDARD OF REVIEW

ADEM Admin. Code r. 335-2-1-.27(3). which governs Hearing Officers and their

responsibilities, reads as follows:

In preparing the recommendation to the Commission, the Hearing officer
shall determine each matter of controversy upon a preponderance of the
evidence. The burden shall rest with the petitioner to show by a
preponderance of the evidence that the Department's action should be
modified or disapproved. (Emphasis added.)

The regulation above establishes. that while the hearing should be conducted as a de nove
hearing as far as the admission of evidence into the record, there is a presumption that the
Department's administrative action is correct, and the Petitioner has the burden of overcoming
that position. See ADEM Admin. Code r. 335-2-1-.14: Fort Morgan Civil Association. et al. v.

ADEM. Docket Nos. 97-08 and 97-10: Four Seasons of Romar Beach v. ADEM, Docket No. 94-

14, page 5: Frank J. Raue. Jr. v. ADEM, Docket No. 97-01, page 2 ("While the submission of

additional evidence is in order. the burden remains with the Petitioner 1o prove the Agency's
position incorrect.”). The Commission’s rules specify that. in order to prevail. a Petitioner must
persuade the Commission by a "preponderance of the evidence” that the Department's action

should be disapproved or modified. ADEM Admin. Code r. 335-2-1-.27(5); Bates Motel v. Env'tl

Mgmt. Com'n, 596 So. 2d 924, 927 (Ala. Civ. App. 1991). cert. denied May 1. 1992.



FINDINGS OF FACT
The undersigned makes the following Findings of Fact:

1. The Blevins are the owners of the premises at issue located at 11095 Lee Road 72 in Camp
Hill. Alabama (hereinafter “Premises™). ADEM is a duly constituted Department of the
State of Alabama authorized to enforce provisions of § 22-27-1. et seq.

2. OnJuly 5.2022, Cody Watson. an inspector with ADEM s Solid Waste Division, conducted
an inspection and documented the existence of an unauthorized solid waste dump located
on the Premises.

3. Mr. Watson retumned to the Premises on October 28, 2022, December 9. 2022, and
determined there had been no change at the Property (Department’s Exhibits 2, 4 and 6).

4. ADEM issued a Notie of Violation on September 16, 2022 to Astrata regarding the
unauthorized dump. This notice required the abatement and closure of the unauthorized
dump and submission of associated documentation. (Department’s Exhibit 3).

5. Astrata provided the payment history between the Blevins and Astrata (Department’s
Exhibit 5).

6. Astrata provided additional documentation regarding the issue of its inability to pay or
remediate the premises in an initial meeting with ADEM. Subsequently, Astrata provided
additional evidence concerning ability to pay or remediate. (T. 26:1-8; Astrata Exhibit 2).
Astrata’s evidence consisted of unverified working papers and various communications
between Astrata and the IRS. It also included the testimony of Mr. Ray.

7. ADEM utilizes certain software known as the ABEL Model, which is provided to the

Department through the Environmental Protection Agency ("EPA™) as one method to



10.

11

12,

13.

14.

15.

determine whether an individual or entity has an inability to pay a fine assessed by the
Department.

There were approximately 9,000 cubic yards of C&D material found at the property. There
was no showing of evidence that established that anyone other than Astrata had used the
illegal dump.

The ABLE Model requires three years” worth of federal tax retumns to produce the most
accurate results, (T. 98:4-8). Astrata never provided three years™ worth of tax returns as
had been requested and offered no evidence to establish why it did not. There is an
indication in Astrata’s Exhibit 2 that tax returns were filed for 2020 and 2022.

The ABLE Model is not the only factor to be taken into account when assessing a potential
payor’s inability to pay. (T. 123:9-125:16).

Pursuant to § 22-22A-5-18(c), Ala. Code (1975) inability to pay is a factor that is to be
taken into account when determining fines to be paid.

The Department determined that the information and records Astrata Provided were
insufficient to produce a result utilizing the ABEL Model. (T. 126:7-11).

Astrata no longer owns any equipment or heavy machinery which could be utilized in the
remediation of the Premises, other than two pieces of equipment which are currently being
sold to minimize the outstanding liabilities of the company. (T. 66:18-67:9).

Astrata operates as a lawncare and maintenance company for a limited number of housing
developments in and around the Lake Martin area. (T. 27:11-17).

The Department issued ADEM Order No. 23-102-SW on September 11, 2023. The Order
assessed a civil penalty of $25,000. The Department’s assessment consisted of a civil
penalty of $7.500 and enhanced said penalty by $17,500 for the economic benefit realized
by Astrata. {Adopted from Astrata’s Submission).
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16. The remediation of the Premises will. conservatively, cost upwards of $200.000. (T.
100:20-101:5).
17. Astrata did not establish that it had an inability to pay this fine.

18. Astrata filed a timely appeal of the Order as of October 5. 2023.

CONCLUSIONS OF LAW

The Department properly considered Astrata’s ability to pay in determining the assessed

penalty.

ADEM. based on the investigation and information provided, decided that the Petitioner
had the ability to pay the assessed civil penalty. The Department and the undersigned is statutorily
bound by the six factors of Ala. Code § 22-22A-5(18)(c). as amended. in determining the amount
of any penalty. The undersigned has given due consideration to the seriousness of the violations,
including any irreparable harm to the environment and any threat to the health or safety of the
public; the standard of care manifested by such person: the economic benefit which delayed
compliance may confer upon such person; the nature. extent and degree of success of such person'’s
efforts to minimize or mitigate the effects of such violations upon the environment; such person's
history of previous violations: and the “ability of such person to pay such penalty.” The ability to

pay does not outweigh all other civil penalty tactors.

Neither the Legislature nor Alabama Courts have spectfically delineated a method 10 assess

the “ability to pay™ factor within in Ala. Code § 22-22A-5(18)(c), as amended. The undersigned

has considered the Environmental Protection Agency (EPA) and its appeals tribunal for a method
of assessing a violator’s “ability to pay” a civil environmental penalty. The Department uses a
financial model developed by EPA experts called ABEL that has been in use by the EPA and

other agencies 1o assess civil environmental penaltics for over three decades. Here, because



Astrata never provided three years of tax returns as requested, the ABEL model is of minimal
help to the undersigned. The fact that Astrata did not provide such returns is a factor to consider.
However, because the Department did not have access to three years of Astrata’s tax retumns. the

undersigned placed no significance on testimony related to the ABEL model.

The use of the ABEL model with seemingly incomplete data does not seem appropriate to
the undersigned. See supporting testimony of Mr. Stallworth at transcript page 140. Regardless.

the Department considered what tinancial evidence it had and made its decision.

[The Petitioner, through its Managing Member Mr. Ray (T. 16). could not remember if
anyone asked him to provide the tax retuns and didn't know why he would not have provided
the tax returns and would have . . . loved to provide them ...” (T. 53). but he did not know if he
provided the tax returns or not (T. 54). While Mr. Ray may not have remembered if he provided
the tax returns. there are other circumstances that show he did not. Mr. Stallworth testified that
(to his knowledge) the Department did not receive this three years” worth of tax returns that it

needed and was seeking. (T. 122.123)]

The Petitioner has the burden of persuasion on its alleged inability to pay, as it has control

over information on its financial condition.” In Re Bil-dry Corp.. 9 FAD 575 (2001), 2001 WL

59296, at 27. This burden was expounded upon further in [n Re: Rocking Bs Ranch, Inc., an
appeal specifically related to an agency request for tax returns, when a petitioner appealed from
an environmental civil penalty citing its inability to pay penalty. During informal settiement
discussions. the EPA communicates to petitioner that they needed to provide three years of tax
returns for the EPA properly assess the petitioner’s inability to pay. The Petitioner failed to

provide the tax returns.



In this appeal, testimony clearly indicates that the Department’s method of determining
Astrata’s “ability to pay” was not arbitrary. Considering the entirety of the evidence, it is the
conclusion of the undersigned that the Department made the correct determination. Mr. Ray and
Astrata have made general statements about its bad financial condition and provided some
financial statements. It failed to meet its burden by not providing the three years of tax retumns
needed to properly assess its “ability to pay” nor producing other evidence to meet that burden.

Therefore, The Department was proper in finding that Astrata had the ability to pay.

The economic benefit received by Astrata for failure to dispose of their construction waste
in a regulated landfill was considered by the undersigned. Here the evidence establishes that
Astrata benefits from the lower cost of dumping this materia! at the Blevins’ UAD as opposed to

transporting such to a duly permitted facility.

While ADEM is not required to set forth evidence showing the manner by which a penalty
is precisely calculated, the Department, nonetheless, did in fact set forth testimony and
documentary evidence clearly showing that economic benefit enhancement was proportional to
the economic benefit Astrata received. There is no question that Astrata received an economic
benefit as Mr. Ray himself testified that it was cheaper to dispose at the Blevins’ property than a
regulated solid waste tandfill. (T. 43). The record clearly indicates that Mr. Ray provided invoices
showing Astrata dumped at least ninety-one loads on Blevins’ property and paid Mr. Blevins
$5,900 for the disposal privilege. (ADEM Exhibit #5). The Department’s Cody Watson testified
during his inspections that he estimated that Mr. Ray dumped an estimated 9009 cubic yards of

waste at the Blevins® property. (T. 72-74). Mr. Watson contacted both Stone’s Throw and



Chambers County landfilis ! and discovered the price of disposal of C&D waste was $50 per ton
at the time of the original dispute. (T. 80). By using his estimates of the amount of waste on site
and the price quotes from the landtill. Mr. Watson testified that the cost to dispose of the waste
dumped on the Blevins’ property would have been approximately $60.000 at a permitted facility.
(T. 80-81). Mr. Ray himself testitied that according to his calculations he transported between
6,370 to 7.350 yards. (T. 22-23). If the Department used Mr. Ray’'s estimate, the assessed
economic benefit penalty enhancement of $17.500 would be much less than cost avoided by
Astrata. It’s also of note that the Department’s estimate of economic benefit did not consider
transportation costs saved in this calculation. While not required. ADEM has demonstrated hy
testimony and documentary evidence that the civil penalty enhancement of $17,500 is appropriate
in light of the economic benetit received by Astrata in ADEM Administrative Order 23-102-SW
(as well as other evidence presented). The Department’s economic benefit penalty enhancement

should not be disapproved or moditied.

The Department acted property in its consideration of the property owner's longtime

maintenance of the UAD and Astrata’s proportional contribution to the same.

Ala. Code § 22-27-10, as amended. states The creation, contribution to, or operation of an

unauthorized dump is declared to be a public nuisance per se, a menace to public health. and a
violation of this article. In addition to other remedies which are available, an unauthorized dump
may be enjoined through an action in the circuit court having jurisdiction over the property in
which the violation occurred. In addition to any tines. penaities, and other remedies set forth

herein, any person who participates in the creation or operation of an unauthorized dump. or

! Mr. Ray testified that during the operation of his roll-off business. he would take C&D waste to both
Stone’s Throw Landfill and Chambers County Landfills.



contributed to an unauthorized dump. shall be responsible for the removal of the waste or
otherwise the closure of the unauthorized dump in accordance with this article and rules of the
department. If those who created. operated. or contributed to an unauthorized dump do not
remove or close the unauthorized dump., the landowner shall also be responsible for the removal

or otherwise the closure of the unauthorized dump™.

The Alabama Legislature was clear in its intent that the Department may first seek removal
of the waste or closure of an unauthorized dump from the person that created, operated. or
contributed to an unauthorized dump before seeking liability of the landowner. Mr. Ray did not
provide any significant evidence. other than his own belief, that Mr. Blevins brought any
regulated waste for disposal on his property. Nor did Mr. Ray provide evidence, other than his
own belief, that others were dumping waste on the Blevins® property. The Department relied on
the evidence presented at the hearing of this matter 10 show that it was proper to deem Astrata as

the responsible party within the plain meaning of the statute.

Also. as Mr. Cruise and Mr. Stallworth testified, this does not mean that the Department
has not considered Mr. Blevins’ potential hability. (T. 104, 131). The Department has taken steps
to prepare for this possible future contingency by sending Mr. Blevins a Notice of Enforcement
to let him know that he may be liable in the future if Astrata fails to reach compliance with ADEM

Administrative Order No. 23-102-SW. (T. 103).
RECOMMENDATION

Based upon all the evidence presented in this cause, the testimony of witnesses and the
demeanor of those witnesses and the regulations and law presented. the undersigned recommends
to the Commission that it find that the Petitioner failed to meet its burden of proof and that

ADEM’s Order No. 23-102-SW should stand as issued.
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Done this ! day of __dpuaa
1

p=s S N

JAMEY F. HAMPTON

canng Officer

Alabama Environmental Management Commission
4267 Lomac Street
Montgomery. AL 36106

(334) 213-0213

FAX (334) 213-0266

ifha jamethampton.com

Zeb Vaughn, Esq.
Akridge & Balch. P.C.
Attommeys for Petitioner

zvaughn/@akridgebalch.com
(e-mail only)

Anthony Todd Carter, Esq.

General Counsel

Drew Phillips. Esq.

Associate General Counsel

Attomeys for the Department

Alabama Department of Environmental Management
atcarterwadem.alabama.gov
drew.phillipsia:adem.alabama.gov

(e-mail only)

Debra S. Thomas

Executive Assistant

Alabama Environmental Management Commission
1400 Coliseum Boulevard

Montgomery. AL 36110-2400
aemc@adem.alabama.gov

{Original by mail or hand delivery and e-mail)
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